An Open Letter from Stakeholders of

the Park West Village Neighborhood

New York, New York
October 13, 2011

Hon. Daniel J. O’Donnell

Member of the Assembly

245 West 104th Street

New York, New York 10025








Re: Jewish Home and Hospital

Dear Assemblyman O’Donnell:

We are in receipt of your October 4, 2011 email regarding the response you received from the New York State Department of Health concerning the issues you raised in your August 2, 2011 letter to Assistant Director Charles Abel about the Jewish Home and Hospital.

Your email was deeply disappointing. You state, “As you can see, it is unfortunately clear that DOH is unable to address these pressing issues simply because they do not fall within DOH’s purviews as a state agency. According to DOH, the best place to address these issues is at a local government level by looking at zoning and land-use regulations.”

The September 27, 2011 letter you received from Deputy Commissioner Richard M. Cook, which is annexed to your email, contains the same boiler plate excuses for ignoring our neighborhood’s concerns that the Department has given for more than a year, including letters to Senator Bill Perkins, Councilmember Melissa Mark-Viverito and the stakeholders of our neighborhood. The issues we have presented to the Department of Health regarding the Jewish Home’s plan to build a nursing home within the confines of Park West Village do not involve local zoning issues – they involve issues arising under the New York State Public Health Law and the State Hospital Code.

In February, 2011, the stakeholders of our community sent a nine page open letter to Commissioner Nirav Shah, asking him to exercise his authority under Section 2802(6) of the Public Health Law to conduct a public hearing on the Jewish Home’s certificate of need application to build a twenty story nursing home on West 100th Street. The letter set forth a number of issues arising under state law which required a hearing. You were “cc’d” on this letter.

 Annexed to this open letter were 46 exhibits, including a December 7, 2010 resolution of Community Board 7 calling upon the State Commissioner of Health to conduct a public hearing on Jewish Home’s application as a first step in a total review of the entire plan for the site. Other exhibits included letters from Councilmember Melissa Mark-Viverito, a letter from the Executive Director and President of the former Friends and Relatives of the Institutionalized Aged, and numerous letters from the stakeholders of our neighborhood to the State Department of Health and to the former State Hospital Review and Planning Council, outlining our objections to the Jewish Home’s plans and calling for a public hearing. Also annexed to the open letter was a copy of Section 2802 of the Public Health Law (Exhibit 43), and three sections of the State Hospital Code (Exhibits 44, 45 and 46). 

The Department of Health took no action in response to the open letter and the exhibits, which comprised nearly 150 pages of materials, although it was readily apparent that the issues raised by the open letter and the exhibits involved the application of the Public Health Law and the State Hospital Code, not local zoning issues. The Department also ignored a petition calling upon the Commissioner to conduct a public hearing which was signed by more than 1,000 people.

On June 21, 2011 the stakeholders of our neighborhood sent another open letter to Commissioner Nirav Shah, expressing our concerns about the Jewish Home’s new plans to construct a nursing home on West 97th Street instead of West 100th Street. Once again the stakeholders asked the Commissioner to open the certificate of need process to public participation and to conduct a public hearing on the Jewish Home’s application. A copy of this letter was sent to you.

In reply, the stakeholders received the same boilerplate response from Assistant Director Abel that the issues raised were local issues beyond the purview of the Department.

It is disingenuous of the Department to claim that the issues raised by your constituents are local issues.

One of the primary concerns of the stakeholders of our neighborhood is that the Department treated the Jewish Home’s certificate of need application to build a nursing home on West 100th Street as a “modification” of its original (and approved) application to re-build its facility on West 106th Street. Under Section 2802 of the Public Health Law, the proposal to build the West 100th Street facility should have been treated as an application to build a new facility because it was an entirely different structure than the facility approved for West 106th Street. The 106th Street proposal envisioned 305,369 square feet of construction in a building that would be 13 stories high, plus a mechanical penthouse and two cellar levels. By contrast, the West 100th Street facility consisted of 378,070 square feet of new construction in a building that would be 19 stories high, plus a mechanical penthouse and one cellar level – 20% larger in floor area and six stories higher than the 106th Street proposal, on a site that is only 40% of the size of the West 106th Street site and has only 31% of the frontage Jewish Home has on West 106th Street. A cursory examination of the floor plans submitted by the architects for each facility illustrated how different they were in both layout and design.
Had the certificate of need application for West 100th Street been treated by the Department as an application to construct a new facility instead of a modification, the application would have been routinely posted to the Department’s website and triggered a 45 day comment period under the Department’s regulations, allowing the stakeholders of the Park West Village neighborhood to respond to the new application. Under Section 2802(1) of the Public Health Law, the application would have been forwarded to the former State Hospital Review and Planning Council and routinely posted to its meeting agenda website under “Applications for Residential Health Care Facilities.”

The Department’s failure to post any information to its website kept the public entirely in the dark about this significant filing and deprived the stakeholders of the Park West Village neighborhood of any opportunity to exercise their rights under the Department’s regulations to comment on the new application while it was under consideration. The former State Hospital Review and Planning Council never placed the Jewish Home’s application on its calendar, further depriving the Park West Village neighborhood of an opportunity to respond to the application.

In spite of its failure to treat the Jewish Home’s West 100th Street application as an application to construct a new facility, the Department at the least should have treated the application as an “amendment” to the original West 106th Street application, rather than as a “modification.”

Section 710.5(b)(4) of the State Hospital Code defines an amendment as “a substantial change in the terms of any agreement to construct, renovate or acquire, through a purchase, lease or other arrangement, any land or building.” This section requires that an application be referred by the Department to State Hospital Review and Planning Council for its reevaluation and recommendation, which would have been posted to the Department’s and Council’s websites, giving the public an opportunity to respond. 

The documents submitted by the Jewish Home in support of its West 100th Street application indicated that “a substantial change” had occurred “in the terms of’ an “agreement to construct

 . . . or acquire, through lease or purchase or any other arrangement, any land or building,” thus falling squarely within the plain meaning of Section 710.5(b) (4). In its filing for West 106th Street, the Jewish Home indicated that it would re-build its facility on land it already owned. In its filing for West 100th Street, the Jewish Home indicated that it would sell its existing 106th Street Campus to a real estate developer and acquire from him the site on West 100th Street. In recognition of this substantial change in the acquisition of land for the new site, the Department stated: “The approval of the modification is contingent upon:  * * * Submission of an executed land swap agreement for both sites that is acceptable to the Department of Health. (BFA).”

At this writing, your constituents are fearful that the Department will once again treat the Jewish Home’s certificate of need application for West 97 Street as a modification of its original West 106th Street filing, rather than a new application or an “amendment” to the existing application, and again deprive the stakeholders of the neighborhood of any opportunity to participate in the certificate of need process.

Other issues that have been raised by the stakeholders involve compliance with the State Hospital Code. Section 415.29 requires that nursing homes shall be designed, constructed, equipped and maintained to provide a safe, healthy, functional, sanitary and comfortable environment for residents, personnel and the public (emphasis added). Particular emphasis is placed on fire safety. The stakeholders of the neighborhood are vitally concerned that a 24 story facility will pose a threat to the safety of its residents in the event of a fire or other emergency (e.g. evacuation of high floors in the event of a hurricane) because it will be nigh impossible to evacuate frail and elderly residents in a timely fashion. We also question whether the residents will live in a healthy and comfortable environment, crammed into high floors with no recreational space on the small West 97th Street site.

Another issue under the State Hospital Code is whether the proposed nursing home can comply with the site requirements of Section 711.3. This section requires paved roads within the lot lines to provide access to the main entrance, emergency entrance, entrances serving neighborhood activities, and service entrances, including loading and unloading docks for delivery trucks, and access to the emergency entrance that does not conflict with other vehicular traffic and pedestrian traffic (emphasis added). The obvious purpose of this section is to require a health facility to contain its traffic within its own boundaries and not burden the surrounding neighborhood with its vehicles. Given the small size of the West 97th Street site, it is difficult to imagine how the Jewish Home could contain its garbage trucks, food trucks, linen trucks, ambulances, vans, staff vehicles, visitor vehicles and directors’ and trustees’ vehicles within paved roads inside the lot lines of the facility. Instead, this daily traffic will not be contained as required by the State Hospital Code (not the local zoning law) and will impose health and safety risks to the adjacent and surrounding residential buildings by impeding the response time of fire trucks, ambulances and police cars.

Yet another issue arising under state law is whether the Jewish Home is currently in compliance with all applicable codes, rules and regulations, as required by Section 2802(3) (e) of the Public Health Law. Jewish Home’s record on patient care – particularly its compliance with Part 415 of the State Hospital Code (Nursing Homes – Minimum Standards) – must be examined carefully by the Department and the public before it can be granted permission to build a new facility on West 97th Street. Jewish Home also must demonstrate in a public forum that it meets the Department’s character and competence requirements in light of its low ratings from the federal government for its nursing homes in Manhattan, Bronx and Westchester County.

 The foregoing are among the many issues that the stakeholders of our community would raise if they were permitted by the Department to participate in the certificate of need process, or permitted to present testimony and evidence at a public hearing. All of these issues would be directed to compliance with the Public Health Law and the State Hospital Code by the Department of Health, by the newly constituted Public Health and Health Planning Council and by the Jewish Home itself. None of the issues raised would involve zoning or land use restrictions, which will be raised at the appropriate time in an appropriate forum.

Your October 4, 2011 email absolving the Department of Health of any responsibility to address the issues raised by your constituents deserves an immediate and public clarification.

We call upon you to obtain a copy of the Jewish Home’s certificate of need application for West 97th Street as soon as it is filed, and to make a copy available to your constituents so that they and you can reply within the 45 day comment period stipulated by the rules of the Department. We call upon you to support our demand for a public hearing. We call upon you to intervene forcefully in this matter and to stand by our neighborhood.

Yours truly, 

Maggi Peyton, President, Park West Village Tenants’ Association

784 Columbus Avenue

Albina DeMeio, Vice-President, Park West Village Tenants’ Association

788 Columbus Avenue

Jean Green Dorsey

Chair, Westgate Tenants Association @ Stonehenge Village

160 West 97th Street

Coalition for a Liveable New York

Madeline Polayes, President Emeritus

Batya Lewton, President

Liveablenewyork@erols.com

Gloria Scorse, Secretary, Park West Village Tenants’ Association

392 Central Park West

Lois Hoffmann, Past President, Park West Village Tenants’ Association

788 Columbus Avenue

Catherine Unsino, LCSW

Advocate for Nursing Home Reform

372 Central Park West (West 97th Street)

Emily Margolis, RN

Former Assistant Director of Nursing, Jewish Home and Hospital

400 Central Park West

Marcia Egger, Esq.

120 West 97th Street

Susan D. Susman

50 West 97th Street

Eileen Salzig

Member, Park West Village Tenants’ Association

784 Columbus Avenue 

Hillel Hoffman, Esq.

Member, Park West Village Tenants’ Association

788 Columbus Avenue 

Cheryl L. Strong

Member, Park West Village Tenants Association

792 Columbus Avenue

Dean Dacian

Member, Park West Village Tenants Association

382 Central Park West (West 97th Street)

Irving Polsky, PE

65 West 96th Street

cc: Hon. Bill Perkins, New York State Senate

      Hon. Richard N. Gottfried, New York State Assembly

      Hon. Melissa Mark-Viverito, New York City Councilmember

      Hon. Scott M. Stringer, Manhattan Borough President

      Mel Wymore, Chair, Community Board 7

      Mark Diller, Chair-elect, Community Board 7
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