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Hi, all.
Rent stabilization and rent control, SCRIE and DRIE depend on the rent laws - on rent regulation. Upper West Side landlord James Harmon has asked the U.S. Supreme Court to overturn rent regulation.

As explained by attorney Tim Collins (former Executive Director of the Rent Guidelines Board) in the December 2011 Tenant/Inquilino, this case is dangerous. (You can link to the article at <http://save-ml.org/files/Harmon%20case%20Tim%20Collins%20Tenant%20Inquilino%20Dec%202011.pdf>
until it is posted on the Met Council on Housing website.)

Attorney Andrew Scherer explained it in a January 11, 2012 presentation to the Central Park Gardens Tenants' Association. Prof. Scherer is the author of the treatise relied on by all tenant lawyers, Residential Landlord Tenant Law in New York. He was Executive Director of Legal Services of NY for 9 years, and is now a consultant and a professor of land use at the Columbia University Graduate School of Architecture, Planning & Preservation.

Below is my summary of what he said and comments made by tenants at the event:

James Harmon, an Upper West Side landlord, is trying to appeal his (so far lost) case to the U.S. Supreme Court, asking the nine justices to overturn all rent regulation in New York.

Although New York City (represented by the Corporation Counsel) and New York State (represented by the Attorney General, Eric Schneiderman), responded when Harmon first brought the case to the lowest and middle federal courts, the City and State did not even bother filing papers when Harmon filed his appeal. The Court essentially decided this issue approximately 100 years ago in favor of rent regulation, and there was no point, they thought.

Unfortunately, the U.S. Supreme Court has asked the Corporation Counsel and the NYS Attorney General to file their opposition explaining why the Court should not hear this case. This is somewhat alarming: Since the law has been settled on this point in favor of rent regulation, the only reason for the Court to hear the case at all is that it would consider unsettling the law.

Meanwhile, some conservative think tanks (the Atlantic Legal Foundation, the Cato Institute, the Pacific Legal Foundation, and New York's Rent Stabilization Association, a landlord lobbying group) have seized upon Harmon's efforts as the next step in getting rid of as much government regulation as they can. These groups are providing Harmon legal support. They don't care about the 2.5 million people in those apartments. Even the Wall Street Journal has weighed in, urging the Supreme Court to hear the case.

Harmon claims that preventing him from making as much money as the market will bear deprives him of property without just compensation - in violation of the "takings" clause of the U.S. Constitution's 5th Amendment. To date, the only time the Supreme Court has upheld a landlord's claim in this context is when the government physically forced something or someone in the landlord's property (that case was about a cable television wire). Harmon, who rents out his 6 apartments to tenants as a business, claims that the human beings to whom he rents his three rent-regulated apartments are unwanted physical intrusions imposed by the government.

As a NYC landlord who inherited 1/2 the building with its rent stabilized apartments (and bought the second half from his brother), and who could, under NYS rent stabilization law, take over the entire building for his own family's use if he wanted to (ousting the tenants in the process), he is only interested in the income. He and other anti-regulation advocates ignore the fact that "while the rest of the investment community suffered from the meltdown of 2008-2009, owners of rent-stabilized properties realized an average increase in net operating income of 5.8 percent." (Source: Tim Collins, former Executive Director of the Rent Guidelines Board, writing for Met Council on Housing's December 2011 Tenant/Inquilino.)

It is not that likely the Court will take this case when it has thousands of others to consider, and this has been settled law for almost a century. But IF the Supreme Court decides to consider the case, it probably will not actually be heard until the next Supreme Court term beginning the first Monday of October 2012. And IF the Court agrees to hear the case, tenants have to respond. NYC's Corporation Counsel and the NYS Attorney General will defend the constitutionality of the law. But tenants will need to speak for ourselves both politically and in an "amicus" (friend of the court) brief.

Stay tuned.
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